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Defendant has appealed from a denial by the Municipal
Court of the Township of Union of his application pursuant to
N.J.S.A. 2A:85-15 to expunge the record of an arrest. Since
this Court is of the opinion that the Municipal Court Judge
misinterpreted the provisions of the statute, and it appears
that there has been no interpretation of the statute recorded
since its enactmant, this opinion has been reduced to writing.

Defendant was arrested on November 13, 1973 for

violating N.J.S.A. 24:21-20a(3), possession of a controlled




the prosecutor and the Attorney General, who may object to
the expungement of the record in question.
2A:85-17a provides:
"At the time appointed for the hearing,
if there is no objection from those law
enforcement agencies notified of the
hearing, and no reason appears to the
contrary, the court may grant an order
directing the clerk of the court and
the parties upon whom notice was served
to expunge from their records all evidence
of said arrest including evidence of de-
tenetion related thereto, and specifying
those records to be expunged.'" [Emphasis
added]
2A:85-17b provides for the procedure for the

physical removal, storage and control of the expunged records.

There then appears Sections 2A:85-18, 19 and 20,
setting forth the further procedure in the event an objection
is received form one of the law enforcement agencies. It is
under these sections that the Municipal Court Judge found that
he had no power to expunge the arrest record, since there were
"grounds for denial'" as defined in Section 2A:85-20, namely,
when the dismissal of the charge resulted "after exclusion of
highly probative evidence upon invocation of an exclusionary
rule not directed to the truth of the evidence excluded".

What the Court overlooked, however, was that the issue of

"grounds for denial'" nover arises unless an objection is made



was reintroduced, but died in committee in 1970, 1971 and

1972. It finally became Chapter 191 of the laws of 1973

after being amended several times during the enactment pro-

cess. Governor Cahill conditionally vetoed the bill on

March 9, 1973, and his veto message dated March 9, 1973

included the new suggested texts of Sections 2A:85-17a

through 22 inclusive, adding the procedure in the event an

objection was made and the derermination of "grounds for
J

denial''.

The veto message said, in part:

" There may be situations where the
police have no reason to retain an arrest
record as when the arrest was an admitted
mistake. In such a situation it may be
appropriate to expunge the arrest record.
However, if the police legitimately believe
that the record 1s necessary for law en-
forcement purposes, expungement would be
inappropriate."

% % *

"In some situations where an arrest
does not result in a conviction, neither
expungement nor sealing should be permitted.
For example, if a plea bargaining agreement
results in the dismissal of unrelated offenses
involving separate arrests, those arrest re-
cords are, and will continue to be, extremely
meaningful and useful to the police despite
the dismissal of the offense. There is no
justifiable reason why such information should
not continue to be used as it is presently
being used." [Emphasis added]

The separate genesis of the ''grounds for denial"

sections, and the separate purposes which they serve as set




Applying the standards of 2A:85-17a, and seeing
no reason to remand the matter for a fresh determination of
whether the arrest record should be expunged, this Court
will exercise the descretion granted under this Section,

and enter the expungement order.




<A:85-15. Petition to expungo or seal record of arrest aftor acquiital, dis-
charge or dismlissal

Auy person who has been arvested tor a wviolation of the disovderly per-
sons law, o msdemeanor or a high misdemeanor under the laws of New
Jersey amd agmunst whom proceedings were dr<titis~ed, or who was dis-
¢aarged withont a convietion, or who was ucquitted, mmay at any time fol-
lowinge the diemissal of proceedings, or the dischierze wuhout a convietion,
or the acquittal, present a duly verified petition to the court in which the
Jjudgment of acquutial, discharge or dismussal was entered, or, if there were
ne court proccedings, to the court in whose jurisdiction the arrest occurred,
setting forth all the facts in the matter and praying for the relief provided
by this act.

L.1973, ¢. 191, § 1, off. June 28, 1973.

Title of Act: . Library References
An  Act concerning expunging and Records &C214, 22
sealing of records of arrest under cer- C J.S. Records §§ 35 et seq., 73, 75, 76.

tain circumstances, L.1973, c¢. 191.

2A:85-16. Hearing; tlme; service of order

Upon the filing of a petition pursuant to this act the court may by order
fix a time, not less than 15 nor more than 43 days thereafter, for the hear-
ing of the matter. A copy of this ovder shall be served pursnant to the
Rules of Court upon the Attorney General, upon the prosecutor of the coun-
ty wherein the conrt is located. upon the chief of police or other executive
head of the police departiment of the municipality 1 which the arrest oc-
curred, and npon the chief law enforcement officer of any other law enforce-
ment agency of tlns State which participated in the arrest, within 5 days
from the date of the order.

L.1973, c. 191, § 2, eff. June 28§, 1973.

2A:85-17. Order to expunge records; grounds; fallure to object by law en-
forcement agencies; disposition of records

a. At the time appointed for the heating, if there is no objection from
those law enforcement agencies uotified of the hearing, and no reason ap-
pears to the contrary, the court may grant an order Cirecting the clerk of
the court and the parties upon whom notice was served to expunge from
their records all evidence of said arrest including evidence of detention re-
lated thereto, and specifying those records to be expunged.

b. If an order expunging the records is granted by the court, all the
records specified in the order shall he removed frem the files and placed
in the control of a person who shall be designated to retain control over all
cxpunged records and who shall ensure that the records or the information
coittained therein is not released for any reason In response to requests
for informnation or records on the person who was arrested, the law enforce-
ment officers and departments shall reply, with respect to the arrest and
proceedings which are the subject of the order, that there is no record.
L1973, ¢. 191, § 3, off. June 28, 1973,
2A:85-18. Objection by law enforcement agency; sealing of records: order;

grounds; dispesition of records and requests for Information

1. If an objeetion is made by any law enforcctaent agency upon wiich
notice was served, the conrt shall determine whether there are grounds for
demals If the court determines there are no giowuds for deanial it may
grant an order directing the clerk of the conrt and the parties npon whom
notice was served to scal thieir recards of said arrest, inctuding evidence of
detention related thereto, and specifying those 1ecords to be sealed.

b. If an order scaling the records of arrest is cranted Dby the court,
any law enforcement officers and departiients who recelve reguests for in-
focmation or records on the person agaiust wlomn the arrest was enteicd
shall reply, with respect to the arrcst and proceedings which are the sub-
jcet of the order, that there is mo record. Such seuled records and infor-
mation may be maintained by any law enforcement agency originally

Continued over




<A:85-15. Petltlon to expungo or seal record of arrest aftor acquittal, dis-
charge or dismissal

Aay person who has been arrested tor a violation of the disorderly per-
sols law, a mnsdemeanor or a high misdeweanor ander {he nws of New
Jersey cund agunst whomn proceedings were  distuis~ed, or who was dis-
adarged withont a convietion, or who was ucquitted, may at any time fol-
lowing the demissal of proceedings, or the disci.rge wuhout a conviction,
or the acquittal, present a duly verified petition to the court in which the
judgiuent of acquitial, discharge or disnussal was entered, or, if there were
no court proceedings, to the court in whose jurisdiction the arrest ocenrred,
setting forth all the facts in the matter aud praying for the relief provided
by this act.

L.1973, c¢. 191, § 1, off, June 28, 1973.

Title of Act: 5 Library References
An  Act concerning expunging and Records C»14, 22
sealing of records of arrest under cer- C J.5. Records §§ 35 et seq., 73, 75, 76.

tatn circumstances, L.1973, ¢. 191.

2A:85-16. Hearing; time; service of order

Upon the filing of a petition pursuant to this act the court may by order
fix a time, not less than 15 nor more than 43 days thereafter, for the hear-
g of the matter. A copy of this order shall he served pursnant to the
Rules of Court upon the Attorney General, upon the proscentor of the coun-
ty wherein the court is located. upon the chief of police or other executive
head of the police department of the municipality m which the arrest oc-
curred, and npon the chief law enforcement cfficer of any other law enforce-
meut agency of tlns State which participated in the arrest, within 35 days
from the date of the order.

L.1973, c. 191, § 2, eff. June 28, 1973.

2A:85-17. Order to expunge records; grounds; failure to object by law en-
forcement agencles; disposition of records

2. At the time appointed for the hearing, if there is no objection from
those law enforcement agencies notified of the hearing, and no reason ap-
pears to the contrary, the court may grant an order directing the clerk of
the court and the parties upon whom notice was served to expunge from
their records all evidence of said arrest including evidence of detention re-
lated thereto, and specifying those records to be expunged.

b. If an order expungmg the records is granted by the court, all the
records specified in the order shall be reiroved frcm the files and placed
in the control of a person who shail be designated to retain control over all
cxpunged records and who shall ensure that the records or the information
contained therein is not released for any reason In responce to requests
for inforination or records on the person who was arrested, the law enforce-
ment officers :iand departments shall reply, with respect to the arrest and
proceedings which are the subject of the order, that there is uo record.
L1973, ¢, 191, § 3, eff. June 28, 1973.
2A:85-18. Objection by law enforcement agency; sealing of records: order;

grounds; dispesition of records and requests for Information

Ao If an objection is made by any law enforcctnent agency upon wihich
notice wis served, the conrt shall determine whether there are grounds for
dental,  If the court determmntes there are no gromuls for denial it may
graut i order directing the clerk of the court and the parties upon whom
notice was served to scal their recards of sad arrvest, inchiding evideuce of
detention related thereto, and speeifying those 1ccords to be sealed.

b. If an order scwhing the recovds of arrest is sranted Dby the court,
any law enforcement officers and departinents who receive requests for in-
formation or records on the person agunst whoin the arrest was entcied
shall reply, with respect to the arrest and proceedings which are the sub-
jcet of the order, that there is no record. Such sealed records and infor-
mation may be maintained by any law enforcement agency originally
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possessing such records and information, but such informatiou ~hall he
ntilized only within {he departiwent and sufficient precautions <hall he
taken to insure that the scaled records and infornation are not revealed to
anyone outside the law enforcement agency which continues to caaintain
the records or information,

Inspection of the Tiles and records, or release of the information in the
files and records, whiclh are the subject of the sealing order, to anyone oth-
er than a person within the law enforcement agency in which the arrest
records were sealed, may be permitted only by the court upon wotion for
good canse shown, and any such motion and any order granted pursuant to
such motion shall speaify the person or persons to whom the records and
information are to be shown,

1.1973, ¢. 191, § 4, off. June 28, 1973.

2A:85-19. Denlal of order to expunge or seal records

If the court determines there are grounds for denial, the court shall not
grant an order to expunge or seal the records of the arrest or evidence of
detention related thercto.
1.1973, c. 191, § 5, eff. June 28, 1973.

2A:85-20. Grounds for denlal

For the purpose of this act “grounds for deniai” shall exist:

a. Wlhen the nsefnlness af the information of the arrest and the pro-
ceedings to law enforcement authorities and to anyone who _might obtain
such information outweighs the desirability of having a person, who has
heen acquitted or against whom charges have been dismissed or discharged,
freed from any disabilitics attached to the arrest which preceded that ac-
yuittal, dismissal or discharge.

b. When dismissal resuited from a plea bargaining agrecment or when
acquittal, discharge or dismissal occurred after exclusion of highly proba-
tive evidence upon invocation of an exclusionary rule not directed to the
truth of the evidence exchuded.

L.1973, c. 191, § 6, eff. June 28, 1973.

2A:85-21. Effect of order expunging or sealing record of arrest

If an order expungzing or sealing a record of arrest is granted, the arrest
and any procecdings related thereto shall be deecmed not to have occurred
and the petitioner may answer accordingly any question relating to their
occurrence.
L.1973, . 191, § 7, off. June 28, 1973.

2A:85-22. Retroactive application; Inapplicabliity of act to reports under
Controlled Dangerous Substances Registry Act
This act shall apply to arrests which oecurred prior to and which oceur
afler enactment of this act. No court order pursuant to this act shall pro-
hibit the filing of reports required under the “Controlled Dangerous Sub-
stanees Registry Act of 1970, ¢. 227 (C. 26:2G-17 ot seq.).
L.1973, e, 191, § 8, eff. June 28, 1973. .

2A:85-23. Fees

For services performed under this act the same fees shall be raxed as are
usual for like services in other matters, which fees shall be payable by the
petitioner.
L.1973, ¢. 191, § 9, eff. June 28, 1973.



